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CHAPTER! 
REPORT SUMMARY 
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PROPOSITION 218 PROCEDURES - 2022 
EASTERN TULE GROUNDWATER SUSTAINABILITY AGENCY 

JOINT POWERS AUTHORITY 

The following is a summary of the Engineers Report prepared in support of a 

proposed assessment which has been prepared in accordance with the provisions of Article 

XIIl(D) of the California Constitution and specifically in accordance with the provisions of 

sections 53750 through 53753.5 of the Government Code of the State of California. These 

Constitutional and statutory provisions implement Proposition 218, which was intended to 

establish certain mandatory procedures for the levy of special benefit assessments, as well as 

other assessments and charges to lands by special districts and related authorities. 

The basis for the assessment undertaking is a negotiated settlement agreement between 

the Eastern Tule Groundwater Sustainability Agency Joint Powers Authority (Authority) and the 

Friant Water Authority. Following the chaptering of the Sustainable Groundwater Management 

Act (SOMA), the desire of certain landowners within the boundaries of the Authority to continue 

pumping groundwater in a transitional phase was demonstrated to create land subsidence in 

excess of that which would occur if groundwater pumping was contained to the groundwater 

extraction amount available on a sustainable basis. As that pumping would create a condition 

which would violate the avoidance criteria contained in SOMA, agreement was reached whereby 

the impacts to the Friant-Kem Canal resulting from the proposed transitional pumping could be 
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mitigated through the design and construction of canal repair and replacement sections. Said 

settlement agreement called for payment of the costs associated with the mitigation procedures to 

be made in one (1) of two (2) forms, one of which was a single payment of$125 million to the 

Friant Water Authority prior to December 31, 2022, by the Authority. This report sets forth the 

procedures and findings related to the establishment of a benefit assessment and an election upon 

same, necessary to comply with statutory requirements now associated with benefit assessments 

and sufficient to fund the debt service on the amount to be borrowed. 

Based on instruction from the Authority Board of Directors, an Assessment Roll was 

directed to be prepared containing those lands which would potentially be subjected to the 

benefit assessment. The development of this Assessment Roll was contracted to 4Creeks, Inc. of 

Visalia, California, who delivered the final roll and the determination of the acreage to be 

subjected to the benefit assessment to the Authority. The acreage determined to receive benefit 

from the availability of transitional pumping capability was 82,653.73 acres. 

The payment mandate contained in the settlement agreement was the aforementioned 

$125 million. The Board of Directors of the Authority then engaged in a period of examination 

of the terms and conditions related to the bond market, the targeted amount to be secured from 

the offer and sale of bonds to be supported by a benefit assessment and, eventually, to evaluate 

changing terms and conditions in the financial market affecting their prospective sale and related 

assessment procedures. The process resulted in an identification of an assessment based revenue 

amount of $12,282,344 on an annual basis for 16 years as the proposed amount to be generated. 

In determining the total amount to be supported by assessment of the $125 million single 

payment requirement, the Board of Directors took into account the amount previously paid from 

transitional pumping payments and that projected to be paid from transitional pumping prior to 

the due date. 

Based on the structure of the Assessment Roll, an examination was then undertaken of 

the benefit to the acreage to be subjected to the assessment which had been computed at $148.60 

per acre. Based on the underlying premise that the assessable acres were those which have 

opportunity to participate in defined transitional pumping procedures, the determination was 

made that the benefit was reasonably equivalent amongst those lands and that the process should 

proceed to election. 
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A Public Hearing is to be noticed and held by the Authority in order to consider and 

address comments and questions from effected landowners. Procedures whereby landowners 

may participate in said Public Hearing, as well as the mandatory procedures by which all 

landowners effected by the assessment are entitled to vote on its imposition, will be put into 

place by the Board of Directors following acceptance of this Report. 
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CHAPTER II 
AUTHORITY INFORMATION 

ENGINEERS REPORT 
PROPOSITION 218 PROCEDURES - 2022 

EASTERN TULE GROUNDWATER SUSTAINABILITY 
JOINT POWERS AUTHORITY 

Pursuant to requirements of the State of California, actions to implement the Sustainable 

Groundwater Management Act (SGMA) were undertaken in the Tule Subbasin. Groundwater 

sustainability agencies were chosen as the vehicle to address the organizational requirements 

associated with management of groundwater by State-identified groundwater subbasins. The 

Tule Subbasin is an identified area subject to SGMA with considerable local attention having 

been given to the manner in which local control of the groundwater basin was to be addressed. 

For the area subject to the actions recognized in this Engineers Report, a boundary encompassing 

eight (8) member agencies was determined to be formed and organized into a groundwater 

sustainability agency with the legal framework of the organization structured around a joint 

powers agreement. 

Notice was initially provided to the State Department of Water Resources on February 

28, 2017, by way of a notice of election to become a Groundwater Sustainability Agency ( GSA). 
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The GSA formation vehicle was chosen to be by way of a Joint Powers Agreement, approved on 

December 6, 2016, which formed the Eastern Tule Groundwater Sustainability Agency Joint 

Powers Authority. 

The eight (8) member agencies of the Eastern Tule Groundwater Sustainability Agency 

(Eastern Tule GSA) are as follows: 

• City of Portetville 

• County of Tulare 

• Kem-Tulare Water District 

• Portetville Irrigation District 

• Saucelito Irrigation District 

• Tea Pot Dome Water District 

• Terra Bella Irrigation District 

• Vandalia Water District 

The Department of Water Resources approved the Eastern Tule GSA as a GSA for a 

portion of the Tule Groundwater Subbasin on June 6, 2017. In response to said approval, the 

Eastern Tule GSA provided notice to the Department of Water Resources and to the public 

regarding the procedures by which interested parties could participate in the development and 

implementation of a Groundwater Sustainability Plan (GSP). The Notice of Intent to develop a 

specific GSP was posted pursuant to adopted procedures. Boundary adjustments were then 

undertaken following a format calling for non-material boundary adjustments of the original 

Eastern Tule GSA setvice area boundary. The Eastern Tule GSA setvice area boundary and 

depiction of Member Agencies is presented on Figure 11-1 which is identified as Exhibit 2-1 to 

the GSP. 

LEGAL AUTHORITY 

The Eastern Tule GSA was created by way ofa Joint Powers Agreement by action of the 

aforementioned eight (8) public agencies pursuant to the Joint Exercise of Powers Act, the 

specifics of which are contained in section 6500 et seq. of the California Government Code. The 

Eastern Tule GSA elected to become a separate entity pursuant to section 6503.5 of the 

California Government Code. Pursuant to said Joint Exercise of Powers Act, the Eastern Tule 

GSA Joint Powers Authority (hereinafter Authority) may exercise any power common to all of 

11-2 



-

... 

its member agencies. The Authority's various member agencies provide water supply and land 

use planning services which allowed for the finding that the Authority could establish itself as a 

GSA pursuant to the provisions of the California Water Code, specifically at section 10721. As 

previously noted, election was made to become a GSA and, by action of the Department of 

Water Resources, the exclusive GSA for the portion of the Tule Groundwater Subbasin 

encompassed by Authority boundaries. The Authority, therefore, retains all the rights and 

authorities provided to groundwater sustainability agencies under Water Code section I 0725 et. 

seq., in addition to those powers common to the member agencies of the Authority. 

Additional legal capabilities exist to individual member agencies or combinations of 

member agencies in the form of management areas, around which discussion and framework 

actions have taken place. Based on the reserved right to form such management areas, it is 

anticipated that such actions may occur in the future assuming approval of the Authority. The 

reporting framework which has been developed to compliment activities of the Authority is 

structured to receive input from management areas as a compliment to the Authority structured 

purposes. An additional provision enveloped into the formation of the Authority, but as of yet 

unexercised, is the ability of an individual surface water based entity being able to withdrawal 

from the Authority and form a new and separate groundwater sustainability agency. 

Following formation and issuance of a Notice of Intent to develop a GSP, much effort 

was undertaken and resulted in a draft GSP being submitted to the Department of Water 

Resources prior to the deadline established of January, 2020. Said GSP was coordinated with 

other GSAs located within the Tule Groundwater Subbasin, said coordination being with six ( 6) 

additional GSAs in response to the executed Tule Subbasin Coordination Agreement of which 

the Tule Groundwater Subbasin, by way of the Authority, is signatory. This group of coordinated 

GSAs is collectively known as the Tule Subbasin MOU Group. Figure 11-2 presents the 

coordination pathways between and amongst the Tule Groundwater Subbasin GSAs. 

ORGANIZATION AND MANAGEMENT STRUCTURE 

The development of the organization and management structure of the Authority began 

with the development of the description of the purpose of the Authority and guidelines as to the 

governance structure. The developed document containing the information was structured into 

Authority bylaws which were formally adopted. The governance structure calls for the Authority 
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to be governed by a nine (9) member Board of Directors. The governance structure is such that 

this Board of Directors has final authority over the implementation of the adopted GSP. The 

structure of the Board of Directors is such that each member agency is charged with the 

appointment of a Director and an Alternate Director, said Directors then serving at the pleasure 

of the appointing agency. In addition, the County of Tulare is charged with the appointment of an 

additional Director and Alternate Director. This position is designated as that which serves as a 

representative of those lands not within the jurisdiction of the other seven (7) member agencies. 

The bylaw provisions call for the ability of the Board of Directors to form both temporary 

and permanent advisory committees. It is left to the discretion of the Board of Directors as to the 

charge of either a standing or temporary committee with the current committee structure 

containing three (3) standing committees. These committees are as follows: 

• Executive Committee 

• Stakeholder Committee 

• Finance Committee 

The staff of the Authority is charged with the ongoing management of the Authority and 

implementation of the operational policies and procedures which are put into place by the Board 

of Directors. Currently, the Treasurer function and interface with the selected auditor is 

designated as the Treasurer of the County of Tulare. The flow chart depicting the relationship 

between the Authority, the Authority participating entities and the staff relationship to the Board 

of Directors is presented as Figure 11-3. 

Staff to the Authority currently consists of a single individual who carries the title of 

interim Executive Director of the Eastern Tule GSA. The individual filling said position is also 

the point of contact for the Authority and is also the appointed Secretary to the Authority Board 

of Directors. 

FINANCIAL STRUCTURE 

Based on the directed functions of the Authority, the financial structure follows suit with 

the necessary pathways of engagement. Currently, there are four (4) principal funding 

mechanisms which are identified as sources of revenue associated with the activities currently 

authorized by the Authority. Principal among these sources is the agreed to structure of member 

contributions which are defined in the JP A. By agreement, therefore, the Authority may assess 
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the members for their individual share of cost by the Authority for costs which either have been, 

or are anticipated to be incurred by the Authority. This mechanism has been the principal 

mechanism to fund the formation and administration of the Authority, to fund the development 

of the GSP, to address the response to the findings of the Deparbnent of Water Resources with 

respect to the acceptability of said GSP and to conduct the administrative functions of the 

Authority. The billing procedures associated with this assessment process are defined within the 

structure of the Memorandum of Understanding of the Participants Group and further, by 

provisions of the JP A. 

The second source of funding which is accommodated by the current financial 

management structure is that of grant funding. In the case of the Authority, however, the 

principal procedures associated with requesting and disbursing of grant funds are associated with 

the financing of implementation procedures called for in the GSP. To date, development costs 

associated with the GSP, or the implementation of the administrative components of the GSP 

have not been the target of requested grant funding. 

The third source of funds is focused on groundwater extraction fees. Authority exists 

within SGMA to authorize the Authority to impose groundwater extraction fees. Limitations 

currently apply to the fee structure embodied in SGMA with the requirement to seek authority 

from benefitted parties should the Authority elect to exceed the fee structure authorized by 

SGMA. To date, such authorization has not been sought by the Authority. 

The final source of funds embodied in the Authority fmancial structure is that of 

landowner assessments. The assessment structure which is the focus of this Engineers Report is 

the first effort of the Authority to seek authorization pursuant to the implementing provisions of 

Proposition 218 which are codified in Article XIIID of the Constitution of the State of California. 

The specific action for which assessment authority is being sought is presented in Chapter III of 

this document. 
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BASIS OF ACTION 

In the development of the Sustainable Groundwater Management Act (SGMA), the main 

emphasis in the implementation of the procedures to be developed in the Groundwater 

Sustainability Plan (GSP) is given to avoidance of specific defined impacts. Amongst those 

impacts is the element of land subsidence and, specifically, land subsidence caused by the 

mining of groundwater in excess of sustainable yield. 

In the development of the GSP for the Eastern Tule Groundwater Sustainability Agency 

Joint Powers Authority (Authority), desire was expressed by landowners to extend the period of 

time to transition from the groundwater extraction paradigm then in place, to a paradigm 

achieving compliance with the provisions of SGMA. An evaluation of that request resulted in a 

determination that subsidence impacting the conveyance capacity existing in the Friant-Kem 

Canal would occur and was, therefore, to be avoided, unless mitigated, to achieve compliance 

with the provisions of the SOMA. 
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Negotiations were undertaken between the Authority and the Friant Water Authority and 

its member Districts to determine if mitigation procedures could be agreed to and implemented 

allowing for SOMA compliance with respect to Friant-Kem Canal subsidence related conditions. 

The negotiations culminated in the execution of a settlement agreement directed specifically to 

transitional overdraft pumping, anticipated subsidence impacting the Friant-Kem Canal and 

procedures necessary to mitigate for the anticipated damages to the Friant-Kem Canal 

specifically associated with defined transitional overdraft pumping. Said settlement agreement 

was entered into with an effective date of January 12, 2021, with a copy of said agreement set 

forth in Appendix A hereto. The Agreement will hereinafter be referred to in this Engineers 

Report as the "Settlement Agreement." 

The Settlement Agreement allows for options as to the payment amount, each of which 

defines a separate source of revenue. The penalty program, as defined in the Settlement 

Agreement, calls for a volumetric penalty amount per acre-foot and defines a volume of 

anticipated transitional pumping and pumping rates necessary to achieve a payment stream, over 

time, based on the occurrence of the volume of transitional pumping which actually occurs. 

The second method of compensation is by defined lump sum payment, said amount to be 

$125 million, said payment to be made no later than December 31, 2022. In addition, the 

Authority has agreed to use its best efforts to take all necessary steps and actions as required by 

law to undertake a proceeding such as required by the implementing statutes of Proposition 218, 

to gain approval to levy a land based assessment. The authority to levy that land based 

assessment would then be utilized to pursue a source of revenue such as made available through 

sale of bonds, notes or other eligible instruments that would allow for said lump sum payment to 

be made. The Settlement Agreement further stipulates that the Authority is to undertake 

reasonable efforts to obtain landowner approval of such a land based assessment no later than 

July 1, 2022. 

By action of the Board of Directors of the Authority, instruction has been given to pursue 

the lump sum payment option and to seek landowner authority to establish and impose a land

based assessment. The Authority Board of Directors has instructed pursuit of such land-based 

assessment pursuant to the implementing statutes related to Proposition 218, supported by an 

Engineers Report examining the benefit determination requirements established in Article XIII D 

of the Constitution of the State of California. 
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ASSESSMENT LEVEL DETERMINATIONS 

In support of the determination of an assessment rate to be subjected to an elections 

process, the Authority Board of Directors undertook several steps and provided specific 

instruction with respect to the procedural process. Action was taken to secure bond counsel, to 

contract for the services of a financial advisor with exhibited expertise in the preparation of 

proposals to prepare for the issuance and sale of bonds resulting in sufficient capital to satisfy the 

terms and conditions of the Settlement Agreement. Supplemented by Authority legal counsel and 

engineering consultants, the process of proceeding to election to determine support, or lack 

thereof, for a land-based assessment allowing for the issuance of bonds has proceeded. 

ASSESSMENT RATE DETERMINATION 

Based on then-current and reasonably anticipated bond market conditions, initial 

assessment rate discussions were undertaken by the Board of Directors. Work began to estimate 

annual debt service amount to retire structured bonds to be issued based on the initial estimates 

of the net proceeds from the sale of bonds, when coupled with a defined level of funding 

resulting from interim transitional pumping, would satisfy the agreed to action of the payment of 

$125 million to the Friant Water Authority. 

As a parallel, but companion action to the determination of the annual debt service 

requirement, the development of an assessment roll for the Authority was also instructed to be 

developed. The basis of the assessment roll was acknowledged to be reflective of defined 

conditions wherein certain lands could have the opportunity to elect to have available the 

capability to pump from the groundwater reservoir volumes of transitional groundwater supply, 

while acknowledging that certain lands did not have groundwater characteristics allowing for 

such defined groundwater extraction capabilities, or landowners would elect to not exercise the 

ability to pump transitional groundwater and therefore not be subject to an established land

based assessment. Such election would necessitate development of a split assessment roll 

acknowledging specific parcel conditions (Assessment Roll). The required end result was to 

establish a defined number of acres to be utilized in the computation of the per-acre assessment 

rate. 

Efforts were undertaken to develop the referenced Assessment Roll, with it being 

recognized that parcel configuration, parcel ownership and property ownership election as to 
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transitional pumping offer variable conditions. Recognition of procedures related to manage each 

of these variables are in existence and may require actions at specific times in the elections 

process as to their applicability and the basis for the final acreage to be utilized in the elections 

process was achieved. Determination of the specific acreage figure was ultimately achieved, to 

the extent necessary to compute an assessment rate to be subject to election and to allow the 

benefits determination exercise to proceed to the point where an opinion regarding same could be 

established. 

Following the establishment of the number of acres to be subjected to the assessment and 

application of the then-current and near-term projected bond conditions, an initial assessment 

rate was transmitted to the Authority Board of Directors. Instruction to continue to proceed with 

the process implementing the procedures associated with Proposition 218 was reaffirmed and 

development of this report proceeded. During that time frame, however, concern began to arise 

with respect to the sufficiency of the developed annual debt service figure associated with the 

issuance of bonds. The impacts of inflation triggered by a number of influencing factors, the 

invasion of the Ukraine and trade restriction impacts were resulting in changes in the factors 

influencing the computation of the annual debt service requirement necessary to generate funds 

sufficient to satisfy the terms and conditions of the Settlement Agreement. Subsequent meetings 

were held with the Board of Directors of the Authority, along with parallel meetings and 

discussions with representatives of the Friant Water Authority. The end result was a confirmation 

of continuing with the assigned tasks and proceeding to election consistent with the terms and 

conditions of the Settlement Agreement. 

Confirmation of the level of annual debt service which was to be utilized for the elections 

process was made. The annual debt service was established at $12,282,344 with the acreage 

receiving benefit determined from the Assessment Roll at 82,653.73 acres. The benefited acreage 

is shown on Figure III-1. The result was a per-acre annual assessment of $148.60. The instructed 

figures to be utilized herein were adopted by the Authority Board of Directors as follows: 

ITEM 
Maximum Annual Debt Service 
Maximum Annual Debt Service at 1.1 Ox 
Total Assessed Acres 
Prop 218 Assessment Rate per Acre at 1.1 Ox 
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AMOUNT 
$ 11,165,693.63 
$ 12,282,344.28 

82,653.73 
$ 148.60 
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CHAPTERN 
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JOINT POWERS AUTHORITY 

The assessment structure sought by the Board of Directors of the Eastern Tule 

Groundwater Sustainability Agency Joint Powers Authority (Authority) is designed to 

acknowledge equity between landowners who rely on the Authority to make available a defined 

level of groundwater extraction capability above sustainable yield to those who rely in whole or 

in part, upon groundwater, where such capability has been identified to exist. The Authority's 

objective, which was paramount in the execution of an agreement with the Friant Water 

Authority (FW A), is the preservation of land production capability for as long of a period of time 

as is possible. The ability to extract groundwater, under defined quantity and cost conditions, is 

the primary vehicle for this process. Satisfaction of the terms and conditions of the agreement 

with the FW A is, therefore the principal tool to be preserved. 
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AV All.ABLE SUPPLY 

The preservation of groundwater extraction capability is accomplished through 

satisfaction of the agreement terms and conditions. Said agreement (Agreement), set forth in 

Appendix A hereto, defines conditions as to extraction quantities and payment requirements 

which have been negotiated and agreed to. Access to groundwater quantities available to 

landowners within the defined benefit area of the Authority renders the basis for the benefits 

examination mandated by the implementing provisions of Proposition 218. 

BENEFIT ALLOCATION 

The major issue in the examination of a proposed assessment is the equality of the 

proposal to benefitted lands. As all lands within the Authority which are proposed to be assessed 

have opportunity to extract groundwater under identified conditions, the opportunity for 

equivalent benefit exists. No specific constraints imposed by the Authority have been discovered 

relative to the capability of a grower to have access to available supplies. Constraints such as 

parcel size and access to groundwater have already been taken into consideration in the 

development of the assessment roll. These constraints reflect policy decisions which have been 

vetted to completion by the Authority Board of Directors. 

An examination of groundwater conditions in initial steps of Authority policy 

development resulted in a structure to provide the same level of access to groundwater for each 

acre of land within the defined assessment area. Thus, based on the policy constraints associated 

with extraction requirements and access, equivalent benefit can be demonstrated to exist. 

Of critical importance is the capability of a grower to benefit from this particular 

assessment. As the assessment is designed specifically make available quantities of groundwater 

which can be elected by the landowner to extract for reasonable beneficial use, approximate 

uniform benefit can be demonstrated to exist. As the costs associated with the extraction and 

pumping impact are separate and apart from the proposed assessment and incurring of such 

charges is elective at the option of the individual grower, compliance with the provisions of the 

implementing legislation of Proposition 218 is concluded to exist. 
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CHAPTERV 
IMPLEMENTATION PROCEDURES 

ENGINEERS REPORT 
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EASTERN TULE GROUNDWATER SUSTAINABILITY AGENCY 
JOINT POWERS AUTHORITY 

PROCEDURAL BASIS 

Based on an examination of available procedural options by the Board of Directors of the 

Eastern Tule Groundwater Sustainability Agency Joint Powers Authority (Authority), it has been 

determined that pursuing approval of a defined assessment and related procedures offers the most 

equitable procedure to satisfy the requirements of the single payment option outlined in the 

agreement between the Authority and the Friant Water Authority, a copy of which is contained in 

this Report in Appendix A (Agreement). It has been determined that an election process 

complying with provisions of Article 13D of the California Constitution to allow for the 

collection of a land based assessment for specific pwposes be authorized and undertaken. 

Utilization of this procedure would allow for the Authority to continue to insure 

compliance with terms and conditions of the Agreement including satisfaction of the provision 

for a single payment option, said payment to be made prior to December 31, 2022. 
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REVENUE STREAM COMPARISON 

Based on the objective annual debt service requirement which has been prepared for this 

Report beginning with Fiscal Year 2022-2023, an allocation of costs and revenues has been 

made. The procedures being contemplated herein reinforce the action to request authorization of 

identified landowners to establish the requested assessment. The maximum annual expenditure 

amount of $12,282,344 would be met with matching revenue from the proposed assessment, said 

amount allowing for an annual maximum delinquency rate of ten ( 10) percent. 

CALCULATION OF CHARGES 

As the objective costs in the developed procedure are new costs, opportunities for offsets 

between land based charges and any other rate reductions do not exist. The basis for the 

assessment rate calculation is, therefore, straight forward. 

Based on an assessment level of $12,282,344 and an acreage receiving benefit of 

82,653.73, the maximum per-acre annual assessment is computed at $148.60. The rate is 

divisible by two (2) in order to allow for collection in installments, if so elected by the Board of 

Directors. It is the recommendation to the Board that this basis for cost allocation be utilized and 

that hearing procedures be initiated in order to implement the assessment. An examination of the 

benefits to the lands within the Authority indicates that a basis exists for implementing the 

assessment as presented, across all defined acreage in the Authority due to the nature of the items 

proposed to be being funded. The recommendation is to, therefore, seek approval to establish the 

assessment on the lands which have access to groundwater for extraction purposes, consistent 

with established Authority policies. 
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-
SETTLEMENT AGREEMENT REGARDING TRANSI'DONAL OVERDRAFT 

PUMPING AND ANTICIPATED SUBSIDENCE DAMAGESIREPADlS TO THE~ 
KERNCANAL 

This Settlement Agreement ("Agreement") is eJfeclive as of Jmmary 12, 2021 ("Eft'ecllve 
DaW'), and is made between the Friant Water Authority, a Califomia joint powers autboiity 
("FWA"), end AIVin-Edison Water Storage District ("District") (FWA and District are referred to 
collectively as "Priant"), and the Bastem Tole Groundwater Sustainability Apns;y, a ('.alifimria 
joint powem authority ("ETGSA"). Friant and BTGSA are collectively refmred to as the "Partla." 

RECITALS 

A. FWA is a joint powers authority CODBisting of public agencies holding lcmg-tmm 
repayment contracts ("Frlant Contndon") with the Bureau of lleclamatfon ("B.edam•ttcm") for 
water service from. the Pliant Division of the Central Valley Project and for facilities repayment. 
FW A is responsible for the operation, maintenance, repair and replacement ("OM&R") oftbe Frlant
Kem Canal ('ffC") which conveys water from Millerton Lake alons the 152-milc length of the 
FICC pmsuant to a long-tmn agreement with R.eclarnatioa 

B. ETGSA is a California groundwater 8118tainability agency formed to implawmt the 
Sustainable Groundwater Management Aet of 2014, Water Code§ 10720 et seq. ("SGMA") in a 
portion of the Tule Subbasin as defined in the Deparbnent of Water Resources Bulletin 118. The 
Tule Subbasin has been designated as a high- or medium-priority basin by the Department of Water 
Resources (Ml)epartment"). · 

C. In enacting SGMA. as set forlh in Water Code section 10720.l(a) and (c). the 
California Legislature intended to, among other purposes, "provide for the sustainable management 
of groundwater basins" and "to avoid or minimize subsidence." All groundwater sustainability plans 
f'GSPs") adopted in a subbasm must be implemented in a manner that achieves the subbasin's 
susurinability goal and avoids significmrt and unreasonable undesirable results. Groundwater 
sustainability agencies (uGSAI") must descn'be in their GSPs the process and oriteria relied upon to 
define undesirable results applicable to the basin. Undesirable results occur when significant and 
unreasonable effects for any of the S\1Sbdnability indicators are caused by groundwater conditions 
occurring throughout the basin. (Cal. Code Regs. Tit. 23, §3S4.26.) 

D. SGMA 1equires that GSAs located in basimt dcsignetoo high- or medium-priority 
adopt a groundwater sustainability plan by Jammy 31, 2020. (Water Code §10735.2.) For basins 
that in.tend to develop and implemmt multiple groundwater sustainabili\f plam, an Intra-basin 
Coordination Agreement amonptthe GSAs is reqwred prior to the Department accep1iDg any GSPs. 
(Water Code §10727.6.) ETGSA adopted its groundwater sumrinahility plan ("ETGSA GSP'? on 
J81lU81')' 17, 2020, which included approval of the Tule Subbasin Coordination Agreement as n,quired 
pursuant to Water Code §10727.6. The BTGSA GSP, including 1ho Cocmlination Apement, is 
under review by the Deparbnent pm8ll8llt to Cal. Code Rep. 1it. 23, §355.2. The Department may 
issue notices of deficiency, causing f\uther amendments to the BTGSA GSP. In adc,idan, at least 
every five years the Department D11l8t review the GSP, potentially necessitating further amendments. 
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(Water Code §10733.8.) A GSA has the authority to amend its OSP pUI8Wlllt to Water Code 
§10728.4. 

E. Under SGMA, a groundwater sustainability plan must establiab miirirnum thresholds 
that quantify groundwater conditions for each applicable austainability indicator at each monitoring 
site or representative monitoring site. {Cal. Code Regs. Tit 23, §354.2B(a).) The numeric value 
1l8ed to define rnioirnum thresholds shall represent a point in the basin that, if exceed~ may cause 
undesirable results. (Cal. Code Regs. Tit 23, §3S4.28(a).) Measurable objectives must be 
established for each sustainability indicator, based on quantitative values using the same metrics and 
monitoring sites as are used to define minimum thn,aholds. {Cal. Code Regs. Td. 23, §354.30(b).) 
Measurable objectives must provide a reasonable margin of operational flexibility UDder adverse 
conditions which must take ill1o consideration components such as historical water budgets, seasonal 
and long-term trends, and periods of drought, and be commensurate with levels of uncertainty. (Cal 
Code Regs. Tit. 23, §3S4.30(c).) 

F. Pursuant to the Tule Subbasin Coomination Agreement, land subsidence shall be 
considcrecl significmrt and unreasonable if there is a loss of a fimctionali1y of a stnicmn, or a &cility 
-to the point that, due to subsidence, the structure or facility, such as the Frlant-Kem Canal. cannot 
reasonably operate to meet con1racted for water supplies deliveries without either significant n,pau' 
or replaoanent (Tule Subbasin Coordination Agreement, Section 4.3.4.1.) The critaia for an 
undesirable result for land subsidence is defined as the unreasonable subsidence below minimum 
thresholds at greater than SO% of GSA Management Area RMS resulting in significant impacts to 
critical inftastructure. (Coordination Agreement, Section4.3.4.2.) TheETOSA OSP requires a more 
stringent standard than that provided in the COOJdination Agreement providing that due to the 
presence of the Friant-Kem Canal as critical intras1ructure within the ETGSA, undesirable results 
for land subsidence within the BTGSA is defined as the unreasonable subsidence belowtheroiuimurn 
threshold at one (1) representative monitoring site. (BTGSA GSP, Section S.8.1.2.) 

0. The ETGSA OSP quantifies minim.um thresholds and measurable objectives for land 
subsidence at each monitoring site by gn,und surface elevation. (BTGSA OSP, Tables 5-9 and S-
10.) 

H. OSPs are required to include a description of projects and management actions a GSA 
has determined will achieve the sustainability goal for the basin. (Cal. Code Regs. Tit 23, §354.44.) 
The BTGSA GSP provides for a "Groundwater ACCOUDtlng Actien," which will be used to track 
groundwater use, develop an allocation of groundwater to be used for implementation of SOMA 
during the plan implementation period, and to develop water budgets for individual landowners and 
management areas. The Groundwater Accounting Action includes a proposed ramp down schedule 
of allowabl~ conmmed groundwater use of the 20-year plan implementation period, which may be 
adjusted, and anticipates the board of directors to establish rules and regulations to set allocations 
accordingly. (BTGSA GSP, Section 7.2.1.) 

L The ETGSA GSP also includes in its projects and management actions a 11Land 
Subsidence Management and Monitoring Plan" (ETGSA GSP, Section 7.2.3), As stated in the 
ETGSA GSP, the ETGSA will, "in cooperation with other interested parties, (1) identify the 
particular causes of land subsidence within the Area along the Friant--K.em Canal, (2) identify 

Page2 of12 

A-2 



potential mechanisms for minimizing subsidence in the Area, (3) identify data gaps and additional 
monitoring sites for the purpose of improving assessment of conditions along the FKC, ( 4) 
.refinement of land subsidence management criteria for the relevant area, and (S) preparation of a 
land subsidence monitoring and .management plan focused upon the FK.C." The ETGSA has 
undertaken steps towards the implementation of a Land Subsidence Managanent and Monitoring 
Plan. 

J. FW A contends that additional subsidence in the vicinity of the FKC is not acceptable 
unless there is app1oprlate financial mitigation for such impact to FW A and the Frlant Contractors 
affected by such additional subsidence. BTGSA bas maintained a commitment to ensure reduced 
hmd subsidence, given legacy impacts, whilo IJ'laiotaining i1s obligations under SOMA to reach 
sustainability by 2040. 

K. The B'l'GSA Board of Directors bas approved Rules and Regulations and a First 
Amended Rules and Regulations on August 6, 2020 and October 1, 2020, respectively. The Rules 
and Regulations as approved on those dates establish an "ETGSA Tecludcal Group'' which is 
authorized to allocate sustainable yield and transitional pumpbig amounts pursuant to the ramp down 
schedule in the OSP. The BTGSA Technical Oroup established the water year 2021 allocation for 
transitional Tier I waters m the amount of 92,087 acre-feet per year. Based on cumm data, 
1,034,553 acre-feet total of transitional waters are available until 203S. 

L. BTGSA's First Amended Rules and ResuJations provide a penalty structure for all 
groundwater cnnsumed above sustainable yield. Rates have bcea established for water pumped 
pursuant to the ramp down schedule, characterized as "Tier 1 Penalty Allocadon" in the First 
Amended Rules and Regulations. Pe.nalties ere established for pumping in excess of those rates, 
identified es "Tier 2". In addition· to monetary penalties, additional civil remedies exist for pumping 
in excess of the nunp down schedule. 

M. On October 1, 2020, ETGSA adopted Resolution 2020-03 establishing the. initial 
penalty rate for the Tier J Penalty Allocation at $245.00 (two hundred and forty-five dollars and r.eto 
cents) per acre foot coDSUDled and the Tier 2 penalty rate at $500.00 (five hundred dollars and m-o 
cents) per acre-foot consumed. The Fust Amend~ Rules and Regulations provide that the penalty 
rate for the Tier 1 Penalty Allocation and Tier 2 wm be established ammally by the BTGSA Board 
of Directors. 

N. The FKC7 s conveyance system relies on a gravity design. As of 2020, capacity bas 
been reduced to 1,650 cubic-feet per second (cfs) between mile post 88 and mile post 121.5 of the 
FK.C (the "Middl~ Reaeh'9). Design capacity through the Middle Reach was 4,000 cfs. Due to 
various design deficiencies the design capacity has never been achieved through the Middle Reach. 
Historic capacity demand through the Middle Reach bas been estimated to be approximately 2,500 
cfs. The reduced capacity precludes the potential for delivery of significant amounts of water to 
Frient Contractors in and south of the Middle Reach and limi1s the ability for exchanges and transfezs 
ofwater. 

0. FWA has provided BTGSA with an engineering memorandum stating that the 
damages in tenns of the value of the lost water that FW A would not be able to deliver to Friant 
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Contracton if the FKC weze to subside an additional three feet in the Middle Reach would be in 
excess of $263,000,000.00 (two hundred and sixty-three million dollars and mro cents). BTGSA 
has not evaluated the memorandum, or its allegations, and as a result does not agree to any findings 
therein. 

P. FWA and RecJarnation are developing plans to ?eStore historic capacity to the FIC.C. 
Presently, FW A and Reclamation ere nearing completion of plans to restore capacity in the Middle 
Reach of the FKC through a project referred to as the Friant-Kem Canal Middle lleach Capacity 
Correction Project ("Project"). The most .cmrent engineering estimates place the cost of the Project 
at approximately $500 million. Project costs estimates are expected to change given the need for 
additional estimates and furtber design work on the Project including tmnouts and appurtenant 
facilities in and around the Middle Reach. 

Q. FWA is proposing to divide the costs o(Pmject f\mding into two categories: Zeme 2 
-the increased capacity of the FKC attnbuted to the construction of the Project that is financed by 
non-reimbursable public fimding, GSA funding and FW A OM&R. tundins (including any 
reimbursable public funding repaid via FW A OM&R f.imding); and Zone 3- the inml,ase m capacity 
oftbe Middle Reach of the FKC above Zone 2 that will result from the construction ofthe part of 
the Project with fi1nds derived 1iom additional Friant Contractor voluntmy funding. 

R. The pwpose of the payments to FW A by ETOSA lUlder this Agreement is to fund 
Project Zone 2 construction. BTGSA may participate in any Zone 3 funding through other 
agreements with Friant Confnctors. The Parties acknowledge and agree that to fully improve 
capacity conditions on the FKC. further projects north of Middle Reach are necessary, and that the 
Parties desire to pursue such projects. 

S. This Agreement reflects the desire of the Parties to resolve their differences regarding 
past and future subsidence on the FKC and, among other things, provide (1) FW A with needed 
financing to complete the Project; and (2) protection to ETGSA and landowners within ETOSA 's 
jmisdictional boundaries ("Landowners") that FWA and Friant Contractors affected by subsidence 
in the Middle Reach will not pursue litigation provided the tenns of this Agreement an: satisfied and 
Landowners are in good mooing, u defined in Section 5 below, with the B'OOSA 

AGREE?dENT 

In consideration of the foregoing Recitals, which are incorporated herein, 8Dd die covenants 
contained in this Agreement, and for other 1\Jrther good and valuable consideration, including but 
not limited to the terms herein and the avoidance of further costs, inconvenience, and uncertainties 
related to the Parties' respective positions, the Parties agree as follows: 

1. Penalty Program. 

A. BTOSA shall approve ~ rnahrtain a volumetric penalty amount per acre foot 
consumed on transitional pumping as defined in the ETGSA GSP in an amount that 
will achieve, at minimum, the collection of$220,000,000.00 (two hundred and twenty 
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.. 
inillion dollars and zero cents), if lhe anticipated ttansitional pumping of 1,034,553 
acm-feet aetually occurs. 

B. BTOSA shall set a penalty amount to collect Tier 1 penalty money not Jeeeived in 
year 2020 based on actual transitional water pumped over the nm five years (2021-
2026), thus increasing the amount of penalties axpected to be received by BTOSA in 
1he earlier years of the transitional pumping penalty program. 

C. FW A acknowledges that 1he initial penalties set by ETGSA for Tier 1 ($245 per acre
foot) and Tier 2 (SSOO per acre-foot) are consistent with this Agreement and reflect 
ETGSA's agreement to collect penalties not collected in year 2020 based oa actual 
transitional water pumped over the next five years (2021-2026), thus increasing the 
amount of penalties axpected to be received.. 

D. ETOSA agrees to take all commercially reasonable efforts to begin invoicing 
Landowners 88 spon 88 reasonably practicable, but no later than Mmd12021, for all 
Tier 1 and Tier 2 penalties. 

2. ETGSA Lump Sum Payment umler Laml-Bued Assesllllellt and Reduced Penalty 
Propmn Payment. 

A. Lvrnp Sum Payment In comideration of the mutual bmmftts that would result 6um 
FW A's early receipt of funds that could be applied towards tho Project. BTGSA will 
use its best efforts to take all necessmy steps and actions aa recpihal by law (mclnding 
compliance with Proposition 218) to Sl1hmit for a vote of the Landowners a land
based assessment that could be used as a soun,e of revmme to secure bonds, notes or 
other obligations ("ETGSA Bonda") that would allow for a lump sum payment of 
$125,000,000.00 (one 1nmdJed twenty five million dollar& and mo cents) to FWA 
for Zone 2 of the Project ("Lump Sum Payment"). 

1. BnlSA will use commercially reasonable efforts to obtain landowner 
approval of the land-based assessment under Section 2(A) above by no later 
than July 1, 2022. If the land-based assessment is approved by Landowners, 
B'I'OSA will use commercially reasonable efforts to issue BTGSA Bonds and 
to pay the Lump Sum Payment by no later than December 31, 2022. If 
B'I'OSA does not make the Lump Sum Payment by Dcccmbcr 31, 2022, FW A 
in its sole and absolute discretion can decide whether to acceptte Lump Sum 
Payment (or a difterent amount) at a later date if requested by E'rGSA in 
writing to continue to pursue such payment option. 

B. Penalh• M~·. ETOSA shall make quarterly ~ents towanls the Lump S1Dll 
Payment 1D 'FWA ~;ng as soon as reasonably practicable, but no later than the 
mst quarterof2021. ETGSA shall pay ninety-one percent (91%) ofTier 1 and Tier 2 
penalty monies ieceived fn each calendar quarter within forty-five (45) days following 
the end of the subject quarter. BTGSA is entitled to keep tho ff'.D>ahring lline peteent 
(9DJC,). 
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Penalty money paid in quarterly mstal1ments to FW A under this Section 2t B) 
shall be credited to and nduce the Lump SUm Payment amount. 

Payments by EI'GSA to FW A under this Section 2<B l. will rme, and no 
fmther penalty monies shall be paid to FWA, upon payment oftbe Lump Smn 
Payment. 

ETGSA Payments under tbe Tnms11ional Pumping Penalty Program. If the land-based 
assessment election described in Section 2 above does not pass, BTGSA asrees to the 
following: 

A. If the Proposition 218 landabasecl a,sessm"'1: election does not pass 88 descn"bed in 
Section 2, BTGSA shall pay up to a maximum of two hundred million dollars 
($200,000,000.00) of penalty monies to FWA mi a rollins basis. BTGSA shall pay 
ninety-one perrmt (91 %) of penalty monies received in each calendar quarter within 
45 (forty-five) days following the eml of"dte subject quarter. E'l'OSA will bo entitled 
to keep the remeirnng nine percent (9%) of penalty monies received. 

B. The Parties acknowledge there is no assmance that any penalty monies will be 
received due to, among other 1hinp, the nature of the transitional pumpmg program 
which is designed to disincentiviz.e groundwater pumping. 

Land Sabsld•ce Management and Mon1torln1 Plan. 
' 

A. ETOSA shall take such commercially reasonable efforts to adopt and implement such 
management action(s) as identified within the ETGSA OSP to limit additional 
subsidence in the Middle Reach. FWA agrees to have ita staff and agents meet and 
ccmfei' with Jepresentatives of B'OOSA in order to cocmlimlte on the monitoring of 
subsidcncc along the FICC and to provido input and n:cnnuoendations as to additional 
management actions that may help nduce or avoid subsidence endtely. BTOSA's 
cmrent draft Land Subsidence Management Pim contemplates the creation of a long
term Land Subsidence Monitoring and Management Committee. BTOSA agrees to 
appoint a FW A representatiw to die Land Subsidence Monitoring and Management 
Committee. 

5. Release of Liability. 

A. Release ofLandownms end EroSA 

Upon FWA' s n,ccipt of the earliest to occur of (1) the Lump Sum Payment pursuant 
to Section 2 above, or (2) the two hu:odml million dollan and zero cen1S 
($200,000,000.00) of penalties pursuant to Section 3 above. or (3) all penalties 
coDectecl end required to be transfer.red to FW A under Section 3 above through 2040 
("]l.elease Date"), Priam, on its own behalf and on bmialf of each of its respective 
successors, ptedecessors, affiliates, assigns, members, officers, employees, and 
agents (collectively ''FrJantReleasonj, agrees to release and forever discharge each 
of the LandOWDm"B (solely with respect to each such Landowner's real property 
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immests within the BTGSA) and BTOSA, and their respective 8UCCe8SOt8, 
predecesson, affiliates, assigns, members, otlicers, employees. agentB, parmen, 
stockholders (collectively "ETGSA Releueesj fiom any and all claims, demands, 
causes of action, suits, liens, obligations, charges, losses, damages. judgments, 

,., attorneys' fees, costs, promises, liabilities, and demands of uvery nature, kind, and 
description whatsoever, in law or in equity, whether known or unknown, fixed or 
contingent. suspected or UDSUSpected, matured or not matured, liqu.idamd or 
unliquidated, which the Frlant Releasors may have ever had, now have, or will have 
against 1he ETGSA Rmeasees, in any manner arising from or re1a1ed to the effects of 
land subsidence on the FKC (collectively "Claims") up 1o BIid after the Release Date, 
but excluding any BDtion as provided in Secti.on SjC) below., 

B. Covenant Not to Sue bv Priam Releason. 

For so long as BTGSA and. each of tho B'rGSA Roleasees remain in compliance with 
this Asr=nent, each of the Priam: Releasom covenants that, excepting any action or 
Claims made under the condi1ions prescn"bed by Section S<Cf below, no Priant 
Re1easor will directly or fndhectJy institute any legal, equitable, admioistJative, or 
other action, complaint, or proceeding against any of the E'OOSA hleasees, orin any 
other Jll8DDm' assert any Claims against any of the BTGSA Releasees arising from or 

/ related to the effects of land subsidence on the PKC, inclucting, without limitation, 
any past, pm;ent, or mturc damages. 

C. Umeleased Claims. 

1. Injunctive relief auainst Landowners. Notwithstanding Section s, A) and I B, 
above, in the event of aigmficant and umeasonable land subsidence pursuant to the 
E.TGSA GSP and SOMA is incurred and there is reasonable evidence that such 
Pigmficsmt and umwonable 1811d subsidence is caused by groundwater pumping in 
excess of suateinabl., yield amoUDt& within the BTGSA bolm.daries (as defined in the 
ETGSA GSP and the Rules and Regul~ons), Friant may punme injunctive relief 
against Landowners from either judicial or administrative authorities to enjoin such 
groundwater pumping. 

2. Good Standinl!. Only Landowners which are in "good standing" with the 
HTOSA shall be mtitled to the benefits and protectionaofSectionS1A1 and I B1 above. 
"Good daading" shall mean the Landowner is in compliance wi1h the ETGSA 's 
applicable Rules and Regulations 8Dd B'l'GSA GSP. Pumping in ex.ceedance of the 
applicable Tier 1 Pe.oalty Allocation will be evidence of not being in "good standing" 
with the ETGSA. The ETGSA's written confirmation that a Landowner is in "good 
standing" with the BTGSA shall constitute gonchJSive evidence that the Landowner 
is entitled to the benefits and protections of Section S(A) and (B). 

3. Breach oftms Aizreem.c:nt. The Parties may seek to enforce the tams of this 
Agreement in a court of competent jurisdiction as stated in Section 10 and the 
prevailing party in any such action may recover attorney's fees as stated in ~ 
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6. lndenmffleadon. 

A. B'TOSA agn,es to indemnify and hold hannless and defend the Priant Releasors, end 
each of them, froJll and against all claims, demands, causes of ae1ion, lialn'lity, cost 
and expenses, includins damages resulting D'OJD the death or injury to any penon or 
property, and ineluding attorney's fees, losses or liabilities in law or in equity, of 
fM1rY kind and nature whatsoever fbr, but not limited to injury to or death of any 
person or property, arising out of or related to ETGSA 's adoption or implementa1ion 
of this Agreement, the B'OOSA GSP, the Bules and llegulations, or any land-based 
assessment, charge or fee, imposed by the BTGSA. 

B. FW A agrees to indemnify and hold harmless and defend dr.o BTGSA RBleasees iiom 
and against an CWJDB, demands, causes of action, liability, cost and expenses, 
induding damages resulting fiom 1he death or injury to any person or property, and 
including attorney's fees, losses or liabilities in law or in equity, of every kind and 
nature whatsoever for, but not limited to, injury 10 or death of any person or property, 
arising out of or related to the Project, or subsidem= on 1he FICC, which may be 
brought by or on behalf of the Depmtment of Interim, Bmeau ofRecJarnatiotl, or any 
FriaDt Contractor or Pliant Contractor landowner, except to 1he extent such loss or 
injury is caused by conduct amounting to an intaitioDal tort. 

7. No Admi11lon of LiabDfty. 1bis Agreement reflects a compromise of dispn,d claims and 
neither the payment orperfonmmce of any consideration hereunder nor anytbma contained 
in this Agreement will be interpreted or construed to be an admission on the part o( or to the 
prejudice o( either Party. 

8. Wammty of Authority. Bach Party repiesents and warrants that it has tho full right, power, 
legal capacity and authority to ems into and paform its obligations under this Agreement 
and that no approvals or consents of any per80D8 are necessary in comaection with it. · 

9. Anfpment of Claims. Each Party warrants, represents, and covenants that it baa not 
assigned, lraD8feaed or conveyed. or purported to assign, transfer or convey, and will not 
assign, transfer or convey to anyone any claim, demand, debt, sum of money, liability, 
accoum, obJigation, action or cause of action herein. Each Party agrees to indenudfy, defend 
and hold humJess any other Party from any claims which may be asserted agamst such Party, 
based on, or arising out of or in comiection with any such assignment, tnmsfer or conveyance, 
or purported usignment, transfer or conveyance. 

1 O. Choice of Law. 'Ibis Agreement is governed by and will be constmed in accordance with 
the laws of the State of Califomia. The Parties agree that any breach of the Agreement will 
be deemed to occur in the County of Tulare. Califomia. The Parties further agree that 
jurisdiction of any dispute arisblg out of this Agreement will be in the courts of the State of 
California. County ofTulare. 
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11. BJnding Upon Suceesson. This Agreement is binding upon and will inure to the benefit of 
the Parties and their predecessors, su~ heirs, assigns, past, present or future executors, 
administrators, 1rustees, beneficiaries, affiliated and related entities, officers, directors, 
agents, employees and representatives. 

12. Attorney's Fees. In the event of any dispute in any manner arising from or related to dus 
Agreement or any transaction or event arising therefrom, the prevailing party in any action 
or proceeding shall be entided to recover all reasonable attorney's fees hteutted in connection 
with the dispute and any resultant litigation. The prevailing party shall also be entitled to 
recover all other reasonable costs and expenses inOWTed in connection with the dispute and 
any resultant litigation, including, without limitation, all fees of ex.pert consultants and expert 
witnesses. 

13. Time of Essence. Time is of the essence in the performance of this Agreement. 

14. Cooperation; heeadon of Documents; Subsequent Aetions. Each Party agrees to 
cooperate fully and in the execution of any and all other documents necessary to effectuate 
the stated pmposes of this Agreement, including but not limited to those docummts 
specifically described in this Agreement, and in the completion of any additional action that 
may be neces.wy or appropriate to give tun force and effect to the terms and intent of this 
Agreement. 

15. Construdion or Agreement. This Agreement is the product of negotiation end preparation 
by and among each Party and its respective attorneys. Therefore, tho Parties expressly waive 
the provisions of Civil Code section 1654 and acknowledge and agree that the Agreement 
will not be deemed prepared or drafted by any one Party, and will be construed accordingly. 

16. IntegratlGn. This Agreement and the documents executed in COlJllection with it cons1itute 
the complete agreement of the Parties with respect to the subject matters referred to in this 
Agreement. This Agreement supersedes all prior or contempomneous negotiations, 
promises, covenants, agreements and representations of every nature whatsoever with respect 
to the subject matters referred to in this Agreement, all of which have become merged and 
finally integrated into this Agreement 

17. Modlfleation. Any modification of this Agreement must be in writing and signed by all 
Parties. No oral modifications will be effective to vary or alter the teans of this Agreement. 

18. Entire Agreement All representations and promises pertaining to this Agreement are set 
forth herein and the Parties acknowledge end represent to each other that they are not entering 
into this Agreement on the basis of any other promises or repzesentations, express or implied, 
oral or written. Each Party has fully and persODally investigated: the subject matter of the 
Agreement, and has consulted wi1h and been represented by independent counsel in 
negotiation and execution thereof: No Party is relying upon any statement of &ct or opinion 
by or of 1he other Party except as expressly set forth in this Agreement. 
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19. Authorized Signature. Each signatory to this Agreement warrants and represents that he or 
she is competent and authorized to enter into this Agreement on behalf of the Party for whmn 
the signatory pmports to sign. 

20. Severabfflty. If any provision or any part of any provision of this Agreement is for any 
reason, held invalid, unenforceable or contrary to public policy or law, the remainder of this 
Agreement will .not be affected thereby, and will continue to be valid and enforceable. 

21. Enforceable Obligations. When exeeuted, this Agreement will be valid, binding and legally 
enforceable in accordance with its terms. 

22. Warranty of Non-Inducement The Parties declare and represent that no promises, 
inducements, or agreements not expressly contained herein have been made and that this 
Agreement contains the entiJe agreement between them with respect to the subject matter of 
this Agreement. 

23. Counterparts. This Agreement may be executed in counterparts, including 1rlle and accurate 
copies of the original, all of which, when taken toge1her, will be deaned one original 
agreement. Any executed copy will not be binding upon any Party until all Parties have duly 
executed a copy of this Agreement. 

24. Force Majeure. No Party will be liable in damages to any other Party for delay in 
perfonnance of, or fiulure to perform, its obligations under this Agreement if such delay or 
&ilure is caused by a force majeure event. A "Force Majeure Event" means an event not the 
fault ot; and beyond the reasonable control o( the Party claiming exauie which makes it 
impossible or ex1remely impracticable for such Party to perform obligations imposed on it 
by this Agreement by virtue of its effect on physical facilities and their operation or 
employees essential to sueh performance. Fo~ Majeuro Events include (a) an "act of God" 
such as an earthquake, flood, earth movement, drought, or similar catastrophic event, (b) an 
act of the public enemy, terrorism, sabotage, civil disturbance or mmilar event, (c) a s11ike, 
work stoppage, picketing or similar concem,d labor action, (d) delays in construction caused 
by unanticipated negligence or breach of contract by a tbhd party or inability to obtain 
essential materials after diligent and timely eftbrts, or (e) an order or regulation issued by a 
federal or state regulatory agency after the Effective Date of this Agreement or a judgment 
or order entered by a federal or state court after the Effective Date of this Agreement. 

25. Landowners. The Parties recognize and acknowledge that each of the Landowners is an 
intended third-party beneficiary under this Agreement, and will have standing to enforce any 
provision of this Agreement 

[Signatures on the following page.] 
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"" 

ETGSA; 

EASTERN TULE GROUNDWATER SUSTAINABILITY AGENCY 

Eric Borba. Chairman 

·7 I 

~ ' 

~ ~---- · '/,,4 --~~~ -
R6ge o Ca Jllo, Sea-etary 

nYAi 

FRIANT WATER AUTHORITY 

APPROVED AS TO FORM: 
I ; L , .. I .· . . J . m. ~~ 

Donald M. Davis, General Counsel 

/-/,r,.._;.; 

~ o_:11 
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DISTRICT: 

n..;i , 

1>atcT / 

APPROVED AS TO FORM: 

Scott K. Kuney, General Counsel 

!""I 
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DISTRICl'a 

ARVIN-EDISON WATER STORAGE DISTIUCI' 
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